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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC19-00213 
CASE NAME:  J.K. VS KAISER 
 MOTION FOR SUMMARY  JUDGMENT FILED BY JOHN MUIR HEALTH  
FILED BY:  
*TENTATIVE RULING:* 
 

Appearances are required on defendant John Muir Health’s motion for summary judgment or 
summary adjudication.  The parties should be prepared to address the following issues in addition to 
those raised in the briefing and supplemental briefing.  

1. The Legislature enacted section 1280.15 because CMIA does not address or govern 
unauthorized access to medical information. As the Assembly Committee on Health stated in 
describing section 1280.15: 

CMIA prohibits, with exceptions, health-care providers . . . from disclosing medical 
information . . .. CMIA does not address “access” which could involve an individual “snooping” at a 
patient’s records without a healthcare related or other legally authorized purpose, but who does not 
disclose or otherwise use the medical information. 

In Regents of University of California v. Superior Court (2013) 220 Cal.App.4th 549 at 569 the 
appellate court observed (in answering a different question):  

 “CMIA does not address access which could involve an individual 'snooping' at a patient's 
records without a healthcare related or other legally authorized purpose, but who does not disclose 
or otherwise use the medical information." (Regents of the University of California v. Superior Court 
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(2013) 220 Cal.App.4th 549, 569 [quoting legislative history of SB 541].) 

In Apple, Inc. v. Superior Court (2013) 56 Cal. 4th 128, 145-146 the California Supreme Court 
cautioned that courts should not give undue weight to the legislative history of a later-enacted 
statute. However, the Supreme Court also endorsed the relevance of clear legislative history showing 
that a later bill "was enacted to address a very specific problem." 

Why isn’t legislative history of Senate Bill No. 541 the dicta in Regents persuasive?  

2. According to JMH, “release” is understood to concern the propagation of information 
from the custodian of such information to third parties. This legal understanding comports with the 
term's everyday usage. (“Release,” Merriam-Webster.com Dictionary, Merriam-Webster, 
https://www.merriam-webster.com/dictionary/ release, [last accessed August 27, 2022] [“to set free 
from restraint, confinement, or servitude... to give permission for publication, performance, 
exhibition, or sale of...”]; (“Release,” Cambridge Dictionary, Cambridge University Press, 
https://dictionary.cambridge.org/us/dictionary/english/release, [last accessed August 27, 2022] “to 
give freedom or free movement to someone or something... to allow something to be shown in public 
or to be available for use...”].) 

In this case, Nurse Kaiser gained unauthorized access to plaintiffs’ medical information log on 
credentials to JMH’s Epic system. According to the plaintiffs’ expert, JMH negligently maintained their 
information in its Epic system because it did not employ a readily available security feature such as 
“Break the Glass.”  However, the statute requires negligent storage of confidential medical 
information *and release for nominal damages.   

Have plaintiffs shown anything more than negligent storage here?  What if Nurse Kaiser 
“broke the glass?”  Would the plaintiffs then say there was a “release” but no issue of negligent 
storage? 

3. JMH’s Material Fact No. 26 asserts: “[t]here is no evidence that, after learning that 
any employee (including Nurse Kaiser) had violated JMH’s many policies and trainings to protect 
confidential patient information, JMH allowed that employee to remain employed”. Plaintiffs 
response is: “[d]efendant…JMH knew that Nurse…Kaiser had previously unlawfully accessed a 
patient’s medical information at JMH but did not fire her.”   

Where is the evidence supporting plaintiffs’ claim that there was a prior unlawful records 
access of which JM was aware?  Do plaintiffs satisfy their burden by showing there may have been 
a complaint and investigation of unlawful access but not anything that was substantiated?  

4 The Keilens and Kaisers settled and the settlement was determined to be in good 
faith. JMH argues that a dismissal with prejudice of the Keilens’ negligence claim against the Kaisers 
as the result of the settlement will have a preclusive effect as to the Keilens’ negligence cause of 
action against JMH.   

Where a settlement is made in good faith, it “bar[s] any other joint tortfeasor or co-obligor 
from any further claims against the settling tortfeasor or co-obligor for equitable comparative 
contribution, or partial or comparative indemnity, based on comparative negligence or comparative 
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fault.” (CCP § 877.6(c).) 

A good faith settlement also has another effect—it reduces the amount of liability against a 
non-settling defendant by the amount of the settlement: 

"Where a release, dismissal with or without prejudice, or a covenant not to sue or not to 
enforce judgment is given in good faith before verdict or judgment to one or more of a number of 
tortfeasors claimed to be liable for the same tort, or to one or more other co-obligors mutually 
subject to contribution rights, it shall have the following effect: (a) It shall not discharge any other 
such party from liability unless its terms so provide, but it shall reduce the claims against the others in 
the amount stipulated by the release, the dismissal or the covenant, or in the amount of the 
consideration paid for it, whichever is greater."  

JMH raises the issue of “retraxit,” a word for a common law principle that has now largely 
been enveloped by principles of res judicata. Concepts of res judicata are most often associated with 
a final judgment, but retraxit involves treating a dismissal with prejudice as a final judgment on the 
merits. “A dismissal with prejudice is the modern name for a common law retraxit.” (Torrey Pines 
Bank v. Superior Court (1989) 216 Cal.App.3d 813, 820.) 

Statutorily, the good faith settlement only reduces the total liability risk of a non-settling 
defendant such that a dismissal pursuant to the settlement does not preclude all remaining liability. 
The Kaisers formally invoked the application of the statutory terms in CCP sections 877 and 877.6 and 
there was a finding on the question of whether the settlement was in good faith. 

How is it that Retraxit principles apply to a dismissal with prejudice pursuant to a good faith 
settlement when, statutorily, the good faith settlement only reduces the total liability risk of a non-
settling defendant and does not preclude all remaining liability? 

5. JMH argues the plaintiffs cannot maintain a cause of action for general negligence 
because the economic loss doctrine would bar their claims. Here, it appears the plaintiffs do not 
assert purely economic losses and so the economic loss rule would not bar a negligence claim as a 
matter of law.   

Even if plaintiffs' harms were purely economic, would that then require the court to reach 
the question of whether any exception such as a “special relationship” exists, and would that simply 
raise triable issues of fact? 

 

  

    
2. 9:00 AM CASE NUMBER:  MSC19-00213 
CASE NAME:  J.K. VS KAISER 
 HEARING IN RE:  TRIAL SETTING CONFERENCE  
FILED BY:  
*TENTATIVE RULING:* 
 

Appearances required. 
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3. 9:00 AM CASE NUMBER:  C22-00842 
CASE NAME:  EDGAR WILSON VS.  MICHAEL ROBERTS CONSTRUCTION, INC. 
 HEARING ON DEMURRER TO:  COMPLAINT  
FILED BY: MICHAEL ROBERTS CONSTRUCTION, INC. 
*TENTATIVE RULING:* 
  

 Defendants Michael Roberts Construction, Inc. and Juan Miguel Medina’s Demurrer to the 

complaint is sustained in part and overruled in part. The demurrer is sustained, with leave to amend, 

as to the Third Cause of Action against Defendant Michael Roberts Construction only.  The demurrer 

is otherwise overruled. 

 Plaintiff shall file and serve any amended complaint on or before September 22, 2022.   

Background 

 Plaintiff Edgar Wilson alleges that on July 10, 2020, he was assaulted by Michael Roberts 

Construction, Inc.’s employee, Defendant Juan Miguel Medina, when he went to retrieve his paycheck 

from Defendant Michael Roberts Construction.   

Demurrer 

 Pursuant to Code of Civil Procedure § 430.10(e), Defendants Michael Roberts Construction, 

Inc. (“MRC”) and Juan Miguel Medina demurrer, jointly and severally. To the complaint on the ground 

each and every cause of action fail to state facts sufficient to constitute a cause of action against 

Defendants.  Defendants assert the claims for battery, intentional infliction of emotional distress, and 

negligence fail as a matter of law, as each of these causes of action is subject to the exclusive remedy 

provisions of the California Workers’ Compensation Act set forth in Labor Code § 3600(a) et seq. 

 Defendants allege Plaintiff Edgar Wilson was employed by Michael Roberts Construction, Inc. 

(“MRC”) at the time of the incident.  Defendant Juan Miguel Medina was Vice President of MRC with 

supervisory duties.  Defendants assert the each cause of action relates to an alleged workplace injury 

and is barred under the Workers’ Compensation Act (“WCA”).  (Labor Code § 3200, et seq.)  “As a 

general rule, an employee who sustains an industrial injury "arising out of and in the course of the 

employment" is limited to recovery under the workers' compensation system.”  (Torres v. Parkhouse 

Tire Service, Inc. (2001) 26 Cal.4th 995, 1001.) 

 Defendants argue that even if the verbal altercation, which turned physical, occurred and 

Plaintiff was injured as a result, the injury arose within the workplace and subject to the exclusive 

remedy of the WCA.  Defendants argue each cause of action should be dismissed without leave to 

amend. 

 Plaintiff opposes the motion on the ground his claims are not barred by the preemptive force 

of the Workers’ Compensation Act.  Here, Plaintiff has alleged he was physically and emotionally 
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injured by Defendant Medina and that MRC is vicariously liable.  Plaintiff opposes the demurrer 

arguing the allegations in the complaint alleges   conduct not considered part of the employer’s 

normal business routine.  Such action was clearly outside of Plaintiff’s employer’s work duties and 

falls outside the exclusive remedy provision of the WCA.   

  The Court’s records show no reply by Defendants. 

Analysis 

 The First Cause of Action for Battery and Second Cause of Action for Intentional Infliction of 

Emotional Distress are alleged against Defendant Medina only.  The complaint alleges that Plaintiff 

went to the job site to pick up his paycheck and was assaulted by Defendant’s employee, Juan Miguel 

Medina.   

 [T]the purpose of the exclusivity rule would be defeated if employees could bring actions 

against fellow employees acting in the scope of employment such that the fellow employees' 

negligence could be imputed to their employers. [Citation.] Therefore, workers' compensation was 

also made the exclusive remedy against fellow employees acting within the scope of employment.” 

(Torres v. Parkhouse Tire Service, Inc. (2001) 26 Cal.4th 995, 1002.)  “If an injury is compensable under 

the workers' compensation laws, then recovery under those laws is generally the worker's only 

remedy against both his coworkers (Lab. Code, § 3601, subd. (a)) and his employer (Lab. Code, § 

3602, subd. (a)).” (Soares v. City of Oakland (1992) 9 Cal.App.4th 1822, 1825.) 

  Labor Code § 3601 provides: 

Where the conditions of compensation set forth in Section 3600 concur, the right to 
recover such compensation, pursuant to the provisions of this division is, except as 
specifically provided in this section, the exclusive remedy for injury or death of an 
employee against any other employee of the employer acting within the scope of his 
or her employment, except that an employee, or his or her dependents in the event 
of his or her death, shall, in addition to the right to compensation against the 
employer, have a right to bring an action at law for damages against the other 
employee, as if this division did not apply, in either of the following cases: 

(1) When the injury or death is proximately caused by the willful and unprovoked 
physical act of aggression of the other employee. 

(2) When the injury or death is proximately caused by the intoxication of the other 
employee. 

 Here, however, Plaintiff has alleged sufficient facts to fall within the exception.  “An exception 

to the exclusive remedy rule is provided in section 3601, subdivision (a)(1), which allows a civil suit 

against another employee for injury or death "proximately caused by the willful and unprovoked 

physical act of aggression of the other employee."  (Soares v. City of Oakland (1992) 9 Cal.App.4th 

1822, 1825.)  The complaint sufficiently alleges that the defendant’s employee “violently assaulted” 

plaintiff “without just cause.”  The terms suffice to imply that this was a willful and unprovoked 
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physical act of aggression of Defendant’s employee. 

  The demurrer is overruled as to the First and Second Causes of Action. 

 As to the Third Cause of Action for Negligence against Defendant Michael Roberts 

Construction, Inc., the demurrer is sustained with leave to amend.  Even if the claim is not barred by 

the Workers’ Compensation Act, Plaintiff has not sufficiently pled facts to state a claim for negligent 

hiring.    

 “California case law recognizes the theory that an employer can be liable to a third person for 

negligently hiring, supervising, or retaining an unfit employee. [Citation.]   Liability is based upon the 

facts that the employer knew or should have known that hiring the employee created a particular risk 

or hazard and that particular harm materializes.” (Doe v. Capital Cities (1996) 50 Cal.App.4th 1038, 

1054.) Plaintiff allege no facts showing Defendant MRC knew Medina posed any type of risk.   

 
 

  

    

4. 9:00 AM CASE NUMBER:  C22-00842 
CASE NAME:  EDGAR WILSON VS.  MICHAEL ROBERTS CONSTRUCTION, INC. 
 *HEARING ON MOTION IN RE:  TO STRIKE  
FILED BY: MICHAEL ROBERTS CONSTRUCTION, INC. 
*TENTATIVE RULING:* 
 

 Defendants Michael Roberts Construction, Inc. and Juan Miguel Medina’s motion to strike is 

granted in part and denied in part. Pursuant to Code of Civil Procedure § 435, Defendants move to 

strike the following from the complaint: 

1. Page 5, lines 1-2:  “For punitive damages in a sum according to proof as to Defendants 

Medina and DOES 1-25;” and  

2. Page 5, line 4; “For reasonable attorney’s fees, pursuant to 42 U.S.C. Section 1988."  

 Motion to strike prayer for punitive damages (Page 5, lines 1-2) is denied.  Motion to strike 

request for attorney’s fees (Page 5, line 4) is granted without leave to amend. 

Motion 

 Defendants move to strike on the ground Plaintiff’s claims are compensable exclusively within 

the workers’ compensation system, and Plaintiff cannot, as a matter of law, recover punitive 

damages.   

 Additionally, Defendants argue that Civil Code § 3294 provides that an employer an employer 

shall not be liable for punitive damages based upon acts of an employee of the employer, unless the 

employer had advanced knowledge of the unfitness of the employee and employed him with a 

conscious disregard of the rights or safety of others or authorized or ratified the wrongful conduct for 
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which the damages are awarded. Plaintiff does not make such allegations. 

 As to Plaintiff’s claim for attorney’s fees under 42 U.S.C. § 1988, Defendants argue the 

request does not connect to any cause of action pled in the complaint.  Defendants argue that since 

Plaintiff’s claims are subject to the Workers’ Compensation Act, any claims for attorney’s fees would 

have to be made pursuant to the WCA’s provisions. 

 Plaintiff opposes the motion to strike arguing the claims for punitive damages is not 

preempted by the Workers’ Compensation Act’s exclusivity theory.  Plaintiff argues the WCA does 

protect against intentional wrongful conduct in the workplace and the tortfeasor may be liable for 

punitive damages. 

Analysis 

 A motion to strike may be used to attack claims for damages that are not supported by the 

cause of action pleaded. The Court may strike out “any irrelevant… matter asserted in any pleading.”  

CCP § 436.  “Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  “An immaterial 

allegation in a pleading is…  A demand for judgment requesting relief not supported by the allegations 

of the complaint or cross-complaint.” (Code Civ. Proc., § 431.10(b)(3).)   

A. Punitive Damages 

  “In order to survive a motion to strike an allegation of punitive damages, the ultimate facts 

showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. Superior 

Court (1998) 67 Cal.App.4th 1253, 1255.)  “In order to state a prima facie claim for punitive damages, 

a complaint must set forth the elements as stated in the general punitive damage statute, Civil Code 

section 3294.  These statutory elements include allegations that the defendant has been guilty of 

oppression, fraud or malice. (Civ. Code, § 3294, subd. (a).) (Turman v. Turning Point of Central 

California, Inc. (2010) 191 Cal.App.4th 53, 63.) 

 Here, the complaint seeks punitive damages against Medina, not Michael Roberts 

Construction, Inc. (“MRC”). While Plaintiff has not alleged sufficient facts to support a claim for 

punitive damages against MRC, Plaintiff has alleged facts sufficient to show Medina acted with 

malice.  “‘Malice’ ” is defined in the statute as conduct “intended by the defendant to cause injury to 

the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious 

disregard of the rights or safety of others.” (Civ. Code, § 3294, subd. (c)(1); see College Hospital, 

supra, 8 Cal.4th at p. 725.)  Plaintiff has alleged intentional conduct by Medina “intended to cause 

injury.”  Plaintiff alleges Defendant Medina violently assaulted Plaintiff, scarring his face.  (Complaint, 

¶ 6.) 

 Furthermore, “Because punitive damages are imposed ‘for the sake of example and by way of 

punishing the defendant’ (§ 3294, subd. (a)), they are typically awarded for intentional torts such 

as assault and battery, false imprisonment, intentional infliction of emotional distress, defamation, 

nuisance intentionally maintained, fraud, trespass, conversion, civil rights violations, insurer's breach 
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of covenant of good faith, wrongful termination and job discrimination, and products liability cases.” 

(Butte Fire Cases (2018) 24 Cal.App.5th 1150, 1161.)   

 The motion to strike punitive damages is therefore denied. 

B. Attorneys’ Fees 

 Plaintiff seeks recovery of attorneys’ fees pursuant to 42 U.S.C. section 1988. Congress 

enacted the Civil Rights Attorneys' Fees Awards Act of 1976, 42 U.S.C. § 1988, authorizing the district 

courts to award a reasonable attorney's fee to prevailing parties in civil rights litigation. “The purpose 

of § 1988 is to ensure 'effective access to the judicial process' for persons with civil rights grievances.” 

(Filipino Accountants' Assn. v. State Bd. of Accountancy (1984) 155 Cal.App.3d 1023, 1030.) The act 

applies in state as well as federal courts. (Ibid at p. 1031.)  It gives the Court discretion to award 

reasonable attorneys' fees to the prevailing party (other than the United States) in an action or 

proceeding to enforce provisions of various statutes, including 42 U.S.C., §§ 1981, 1981a, 1982, 1983, 

1985, and 1986, among others. (7 Witkin Cal. Proc. Judgm § 259.) 

  Plaintiff has not alleged grievances under any Civil Rights statutes.  Plaintiff has simply alleged 

an altercation with an employee, a private citizen, not acting under color of law.  The motion is 

denied without leave to amend. 
 

  

    

5. 9:00 AM CASE NUMBER:  C22-00888 
CASE NAME:  ESTES REFRIGERATION, INC. VS. PHILLIPS 66 COMPANY 
 *MOTION/PETITION TO COMPEL ARBITRATION    
FILED BY: PHILLIPS 66 COMPANY 
*TENTATIVE RULING:* 
 
Vacated.  Parties have stipulated to arbitrate their case.  Case is set for status of arbitration on March 
29, 2023 at 8:30 in Department 36. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  C22-01106 
CASE NAME:  PANDEY VS. SITAULA 
 HEARING ON DEMURRER TO:  TO COMPLAINT  
FILED BY: SITAULA, ISHWAR K. 
*TENTATIVE RULING:* 
 

** The Demurrer and motion to strike have been taken off calendar. Plaintiff has filed 

first amended complaint. ** 
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7. 9:00 AM CASE NUMBER:  C22-01106 
CASE NAME:  PANDEY VS. SITAULA 
 MOTION TO STRIKE    
FILED BY: SITAULA, ISHWAR K. 
*TENTATIVE RULING:* 
 

** The Demurrer and motion to strike have been taken off calendar. Plaintiff has filed 

first amended complaint. ** 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC15-00574 
CASE NAME:  MT DIABLO USD VS. CLAYTON VALLEY CHARTER HS 
 *HEARING ON MOTION IN RE:  ATTORNEY'S FEES  
FILED BY:  
*TENTATIVE RULING:* 
 
Continued to October 6, 2022 at 9:00 a.m. pursuant to stipulation of the parties. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC19-00370 
CASE NAME:  ATLAS PALLET VS. USS-POSCO 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS  
FILED BY: USS-POSCO INDUSTRIES 
*TENTATIVE RULING:* 
 
 Defendant USS-Posco has filed a motion for judgment on the pleadings based on Plaintiff’s 
corporate status.  No opposition was received. 
Judicial Notice 

 Defendant requests this court take judicial notice of a number of court records and orders 
(Exhibits C-F) - granted.  Defendant also requests judicial notice of the Certificate of Status for 
Atlas Pallet Corp. -  granted.  As to the print-out from the Secretary of State’s website, the 
Court takes judicial notice of the content of the Secretary of State’s website regarding Atlas 
Pallet Corp’s suspended status which was contained in the printout.  (Evid. Code §§ 452, 453.) 

Analysis 
 Plaintiff’s corporation was suspended by the Secretary of State for failing to pay Franchise Tax 
Board taxes on September 1, 2016 (Exh. B attached to the request for judicial notice). There has been 
no revival of Plaintiff’s corporate status.  "A corporation which has been suspended pursuant to 
section 23301 is without capacity to prosecute a civil action while suspended." V&P Trading Co, Inc v. 
United Charter, LLC (2012) 212 Cal.App.4th 126, 132. The three-year statute of limitations on 
plaintiff’s property damage claim continued to run during its suspension. "While procedural acts in 
the prosecution… of a lawsuit may be validated retroactively by the corporate revival, the statute of 
limitations is not a procedural right but is a substantive defense…Thus, a corporation's filing of a 
complaint at a time when the corporation's powers, rights, and privileges have been suspended does 
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not operate to toll the running of the statute of limitations." Id.; see also Center for Self-Improvement 
& Community Development v. Lennar Corp. (2009) 173 Cal. App. 4th 1543, 1554 ("If the statute runs 
prior to revival, the action is time barred."). 
 The time for filing a complaint has been exceeded due to Plaintiff’s suspended status.  The 
motion for judgment on the pleadings is hereby granted. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC19-01948 
CASE NAME:  EBERT VS CITY OF SAN PABLO 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE FOURTH AMENDED COMPLAINT  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed motion for leave to file fourth amended Complaint is granted for the reasons 
cited in the moving papers. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC20-01233 
CASE NAME:  BAYLESS VS COCO HOUSING 
 *HEARING ON MINOR'S COMPROMISE  (AMENDED)  
FILED BY: KINNARD, SCOTT 
*TENTATIVE RULING:* 
 
Petition to approve Minor’s compromise (as amended) is approved.  No appearance required.  
Plaintiff’s counsel is ordered to provide a self-addressed stamped envelope to the court should they 
require delivery of conformed copies. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC20-01233 
CASE NAME:  BAYLESS VS COCO HOUSING 
 *HEARING ON MINOR'S COMPROMISE  (AMENDED)  
FILED BY: BAYLESS, SHANNON 
*TENTATIVE RULING:* 
 
Petition to approve Minor’s compromise (as amended) is approved.  No appearance required.  
Plaintiff’s counsel is ordered to provide a self-addressed stamped envelope to the court should they 
require delivery of conformed copies. 
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13. 9:00 AM CASE NUMBER:  MSC20-02374 
CASE NAME:  MANN; EST OF MANN VS LUEKER 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF MICHAEL LUECKER'S CROSS-COMPLAINT  
FILED BY: MANN, ROBERT D 
*TENTATIVE RULING:* 
 

Before the Court is a motion by cross-defendant Valerie Mann to strike portions of the cross-
complaint filed by defendant/cross-complainant Michael Luecker. For the reasons set forth, the 
motion to strike is denied.  

Standards Governing Motions to Strike 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of a 
pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 
Like a demurrer, the grounds for a motion to strike must appear on the face of the pleading or be 
based on a matter subject to judicial notice under Evidence Code sections 450-453. (Code Civ. Proc. § 
437(a) and (b).) "A motion to strike, like a demurrer, challenges the legal sufficiency of the complaint's 
allegations, which are assumed to be true." (Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 
53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255].) It is in the Court's discretion 
under Code of Civil Procedure section 436 whether to strike portions of the complaint. (Code Civ. 
Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. Broadway State Bank 
(1936) 11 Cal.App.2d 428, 429.) 

A motion to strike, however, is not proper if it attacks an entire cause of action or the complaint as a 
whole even though Code of Civil Procedure section 436(b) authorizes a party to move to strike "all or 
any part of any pleading not drawn or filed in conformity with the laws of this state, a court rule, or an 
order of the court." (Ferraro v. Camarlinghi (2008) 161 Cal.App.4th 509, 528; Code Civ. Proc. § 
436(b).) "While this language might be broadly construed to reach any deficiency in a pleading, 
including substantive ones, that is not its purpose or effect. Rather it authorizes the striking of a 
pleading due to improprieties in its form or in the procedures pursuant to which it was filed. This 
provision is commonly invoked to challenge pleadings filed in violation of a deadline, court order, or 
requirement of prior leave of court. [Citations omitted.]" (Id.) 

Analysis 

The motion to strike challenges the Cross-Complaint on the same grounds raised in the demurrer 
being heard concurrently. The moving party is seeking to strike her name from the Cross-Complaint 
and to strike the fifth cause of action so that she will not be a cross-defendant. It is not appropriate to 
use a motion to strike to challenge the Cross-Complaint as a whole or entire causes of action under 
the authority cited above.  

Further, for the reasons set forth in the concurrent ruling on the demurrer, the Cross-Complaint 
states grounds for naming Valerie Mann as a cross-defendant in the equitable indemnity cause of 
action. There is no basis to strike portions of the Cross-Complaint naming her as a cross-defendant in 
that cause of action.  
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As to the fifth cause of action in which Cross-Complainant adds the moving party as an involuntary 
plaintiff/nominal defendant, even if this is not strictly a "cause of action" which would allow the Court 
to strike paragraph XXI, the Court exercises its discretion not to strike that paragraph.  

A party who is aligned in interest with the plaintiff but who refuses to join as a plaintiff may be joined 
as a defendant. (Code Civ. Proc. § 382 ["If the consent of anyone who should have been joined as a 
plaintiff cannot be obtained, he may be made a defendant, the reason thereof stated in the complaint 
. . . ."].) The statute addresses two distinct issues: (1) nonconsent to joinder as a plaintiff, applicable 
here, and (2) representative actions, addressed in subsequent text in the statute bolded and relied 
upon in the demurrer, but inapplicable in this circumstance. (Memo. ISO Dem. p. 5, ll. 4-7 [actions 
involving a question of "a common or general interest, of many persons, or when the parties are 
numerous, and it is impractical to bring them all before the court."].)  

Code of Civil Procedure section 389 provides that a person "shall be joined as a party in the action if 
(1) in his absence complete relief cannot be accorded among those already parties or (2) he claims an 
interest relating to the subject of the action and is so situated that the disposition of the action in his 
absence may (i) as a practical matter impair or impede his ability to protect that interest or (ii) leave 
any of the persons already parties subject to a substantial risk of incurring double, multiple, or 
otherwise inconsistent obligations by reason of his claimed interest. If he has not been so joined, the 
court shall order that he be made a party." (Code Civ. Proc. § 389(a).)  

A party who should be joined under Code of Civil Procedure section 389 is a "necessary" party. 
(Dreamweaver Andalusians, LLC v. Prudential Ins. Co. of America (2015) 234 Cal.App.4th 1168, 1173.) 
In determining whether the grounds of the statute have been met, the Court weighs "practical 
realities" and other considerations, and the Court's determination is reviewed for abuse of discretion. 
(Id. at 1173.)  

Luecker's position that Valerie Mann is a necessary party properly joined at least in reference to the 
property damage claim is supported by her status as a joint tenant and co-owner of the Mann 
Property at the time of the incident in light of the property damage claims asserted in the 2AC and 
the 3AC and based on the allegations of the first cause of action of the Cross-Complaint for equitable 
indemnity. (Krusi v. S.J. Amoroso Construction Co. (2000) 81 Cal. App. 4th 995, 1005-1007 [owners of 
property at time of property damage, not subsequent owners, have claim for construction defects]; 
Vaugn v. Dame Construction Co. (1990) 223 Cal.App.3d 144, 146, 149 [plaintiff who owned property 
when she commenced her lawsuit for construction defects at her condominium did not lose standing 
to pursue those claims when she sold the property].) (See also Worthington v. Kaiser Foundation 
Health Plan, Inc. (1970) 8 Cal.App.3d 435, 445 [recognizing that co-owners of real property are in 
some instances indispensable parties] and concurrent ruling on demurrer to Cross-Complaint.) The 
demurring party cites no contrary authority or law that as a joint tenant and co-owner of the Mann 
Property when the property damage occurred, and current surviving joint tenant, she is not a 
necessary party to the claim for the property damage. Her arguments that she has transferred, 
assigned, or relinquished her claims for property damage to Plaintiff might support that the risk to 
Luecker of incurring multiple or inconsistent obligations if she is not joined is not "substantial," but 
the arguments are not based on matters which are subject to judicial notice or alleged in the Cross-
Complaint. They therefore cannot be relied on in ruling on the motion to strike in light of the 
authorities cited above.  
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In the Court's discretion and on the grounds stated, the motion is denied. 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC20-02374 
CASE NAME:  MANN; EST OF MANN VS LUEKER 
 HEARING ON DEMURRER TO:  CROSS-COMPLAINT OF MICHAEL LUECKER  
FILED BY: MANN, ROBERT D 
*TENTATIVE RULING:* 
 

Before the Court is a demurrer by cross-defendant Valerie Mann to the cross-complaint filed by 
defendant/cross-complainant Michael Luecker. For the reasons set forth, the demurrer to the Luecker 
cross-complaint is overruled.  

Background 

This action arises out of a water leak in a pipe located in the wall between a condominium located in 
Pleasant Hill owned at the time Robert J. Mann and Valerie Mann as joint tenants (the "Mann 
Property"), as set forth in the grant deed attached as Exhibit A to Plaintiff's Third Amended Complaint 
("3AC"), on one hand, and the condominium unit next door owned by defendant Michael Luecker. 
Robert J. Mann (the "Decedent" for convenience) passed away after the water pipe break but before 
the action was commenced. His son Robert D. Mann as personal representative of the estate of the 
deceased is the Plaintiff in the action.  

The current operative complaint is the 3AC. The Cross-Complaint, however, incorporates the 
complaint filed October 18, 2021 (X-Comp. ¶ IV), which was the Second Amended Complaint ("2AC") 
and was dated October 18, 2021, but was filed with the Court on October 19, 2021. The facts relevant 
to the issue on the demurrer are generally alleged in both versions of the complaint. The Court will 
cite both nevertheless, since the 2AC is the version relied on in the Cross-Complaint. Exhibit A 
attached to both the 3AC and 2AC and other allegations of those pleadings indicate that Robert J. 
Mann and Valerie Mann were granted a joint tenancy interest in Unit #63 of the condominium 
development. (3AC ¶¶ 1, 18 and Exh. A; 2AC ¶¶ 1, 18 and Exh. A.) Plaintiff alleges there has been 
"continuous" ownership of the unit since 1981. (3AC ¶ 18; 2AC ¶ 18.).  

Plaintiff alleges that a water pipe supplying Mr. Luecker's shower inside a wall adjacent to the 
decedent's unit leaked and caused damage to the decedent's unit, including allegedly mold damage. 
(3AC ¶¶ 1, 2, 5, pp. 8-9, 11-12; 2AC ¶¶ 1, 2, 5, 22, pp. 9-11.) Plaintiff also alleges defendants Gregory 
Ln. Owners Association ("HOA"), and Bay Area Property Services ("Property Services") negligently 
maintained the piping in the common area. (3AC pp. 10-12; 2AC pp. 10-12.) Plaintiff also alleges water 
damage from windows and stucco repair that was not performed. (3AC p. 11, ll. 7-11; 2AC ¶¶ 15-17, 
p. 11.)  

The Claims Alleged by Plaintiff 

The 3AC alleges two causes of action for property damage to the Mann Property based on negligence 
(1st and 2nd C/As), two causes of action for personal injury to the Decedent from exposure to mold 
and air quality issues (3rd and 4th C/As), and a fifth cause of action against the HOA and Property 
Services for breach of contract based on their alleged breaches of the CC&Rs. Luecker is named as a 
defendant in the first cause of action for real and personal property damage and in the third cause of 
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action for personal injury to the Decedent.  

Luecker Cross-Complaint 

Luecker has filed a "Cross-Complaint for Indemnity and Declaratory Relief" which names Valerie 
Mann, as well as the HOA and Property Services as cross-defendants. Valerie Mann has filed a 
demurrer to the cross-complaint as well as a separate motion to strike portions of the cross-
complaint, seeking to have her removed as a cross-defendant. 

The first cause of action of the cross-complaint alleges a claim for equitable indemnity against all 
cross-defendants. (X-Compl. ¶¶ I-VI.) Luecker incorporates the allegations of the Plaintiff's 2AC, 
without adopting them as true, and alleges that if Luecker is found liable to Plaintiff in the principal 
action, he is entitled to "apportionment and contribution from cross-defendants, and each of them, . . 
. under the theory of comparative indemnity commensurate with the jury findings as to the 
percentage of fault attributable to each of said cross-defendants." (X-Compl. ¶¶ IV, V.) He alleges that 
"cross-defendants, and each of them, are responsible, totally or in part, for the damages allegedly 
sustained by plaintiff." (X-Compl. ¶ VI.) He alleges that cross-defendants, including Valerie Mann, are 
required to totally or partially indemnify Luecker for damages recovered by Plaintiff "arising out of 
the incident alleged" in the complaint as a result. (X-Compl. ¶ VI.) He further alleges that an actual 
controversy exists between cross-complainant and cross-defendants as to their "rights, liabilities and 
duties." (X-Compl. ¶ VI.)  

The fifth cause of action of the cross-complaint adds Valerie Mann as a "nominal defendant" under 
Code of Civil Procedure sections 382 and 389. Luecker alleges at all times relevant, Valerie Mann was, 
and still is, an owner of the Mann Property, a spouse of the Decedent, and a successor in interest to 
the Mann Property which allegedly sustained damage as alleged in Plaintiff's complaint. (X-Compl. ¶ 
XXI.) He also alleges adding Valerie Mann to the action is necessary to "ensure that there is only one 
action by the heirs and successors-in-interest of decedent." (X-Compl. ¶ XXI.) 

Valerie Mann Demurrer 

Valerie Mann demurs to the Cross-Complaint in its entirety and not to any of the individual causes of 
action against her. The demurrer cites three grounds: (1) there is a misjoinder of parties by joining her 
in the action, (2) the Cross-Complaint fails to state sufficient facts to require her to be joined as an 
additional party, and (3) the Cross-Complaint is uncertain as to the claims against her. In support of 
her demurrer, she contends the main action "is by the Estate of the deceased owner, with Valerie 
Mann specifically assigning her claims, agreeing to have the Estate manage all issues in this personal 
injury and property damage claim." (Memo. ISO Dem. p. 2, ll. 16-18.) (See also Memo. ISO Dem. p. 9-
13.) She also contends any "future claims" (or claims for future repairs) would be required "no matter 
who the current owner is." The only arguments and authorities in the memorandum address joinder 
under Code of Civil Procedure sections 382 and 389 and whether she is a necessary party.  

Standards Governing Demurrers  

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of the 
complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan (1985) 
39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. 
County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court gives the complaint "a reasonable 
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interpretation, reading it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 Cal. 3d 
at 318.) The Court also considers matters of which the Court may or must take judicial notice. (Code 
Civ. Proc. § 430.30(a).) In determining whether the complaint states a cause of action, the Court 
evaluates "whether a cause of action has been stated under any legal theory. [Citation omitted.]" 
(Gomez v. Regents of University of California (2021) 63 Cal.App.5th 386, 391.) 

As a general rule, demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry Regulatory 
Authority (2012) 208 Cal.App.4th 1125, 1135.) If the complaint sufficiently apprises the defendant of 
the basis for liability, a demurrer for uncertainty can be overruled. (A.J. Fistes Corp. v. GDL Best 
Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 [" '[U]nder our liberal pleading rules, where the 
complaint contains substantive factual allegations sufficiently apprising defendant of the issues it is 
being asked to meet, a demurrer for uncertainty should be overruled or plaintiff given leave to 
amend.' [Citations omitted, emphasis added.]," quoting Williams v. Beechnut Nutrition Corp. (1986) 
185 Cal.App.3d 135, 139, fn. 2].) 

Further, when a demurrer is made to a complaint in its entirety and not any specific causes of action, 
the demurrer can only be sustained if none of the causes of action would survive the challenge made 
by the demurrer. (Warren v. Atchison, T. & S. F. Ry. Co. (1971) 19 Cal.App.3d 24, 29; Shook v. Pearson 
(1950) 99 Cal.App.2d 348, 351 ['It is the general rule, as adopted by this court in Bacon v. Wahrhaftig, 
97 Cal.App.2d 599 (Hearing in the Supreme Court denied), that a demurrer which attacks an entire 
pleading should be overruled if one of the counts therein is not vulnerable to the objection, citing 
Lord v. Garland, 27 Cal.2d 840, 853. If any count or cause of action in a complaint setting up several 
counts or causes of action is good as against demurrer, a judgment of dismissal for insufficiency of the 
complaint cannot be sustained. [Citation omitted.]'].)  

Analysis 

The Cross-Complaint alleges two separate causes of action involving Valerie Mann. The demurrer 
addresses only the merits of fifth cause of action and not the first cause of action for equitable 
indemnity.  

A.  1st C/A – Equitable Indemnity 

A memorandum supporting a demurrer must contain "a statement of facts, a concise statement of 
the law, evidence and arguments relied on, and a discussion of the statutes, cases, and textbooks 
cited in support of the position advanced," a rule that is generally applicable to demurrers. (Cal. R. Ct. 
Rules 3.1113(b) and 3.1103(c).) The demurrer includes no argument and cites no legal authority 
directed to the first cause of action for equitable indemnity alleged against all cross-defendants, 
which would include Valerie Mann. "A point which is merely suggested by [a party’s] counsel, with no 
supporting argument or authority, is deemed to be without foundation and requires no discussion." 
(Do It Urself Moving & Storage v. Brown, Leifer, Slatkin & Berns (1992) 7 Cal.App.4th 27, 35, 
superceded by statute on other grounds; Schaeffer Land Trust v. San Jose City Council (1989) 215 
Cal.App.3d 612, 619, n 2.) 

Even if the Court tests the first cause of action under each of the grounds asserted in the demurrer 
despite the lack of argument directed to this claim in the demurring party's memorandum, the Court 
finds none of the grounds have merit as to this cause of action for the reasons set forth below. 
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1. Misjoinder 

"[Code of Civil Procedure] Section 428.10, subdivision (b) permits '[a] party against whom a cause of 
action has been asserted in a complaint or cross-complaint" to file a cross-complaint setting forth 
"[any] cause of action he has against a person alleged to be liable thereon, whether or not such 
person is already a party . . . . ' Under this section a defendant may file a cross-complaint against any 
person from whom the defendant seeks total or partial indemnity on the basis of comparative fault." 
(Daon Corp. v. Place Homeowners Assn. (1989) 207 Cal.App.3d 1449, 1454-1455 [citing American 
Motorcycle Assn. v. Superior Court (1978) 20 Cal.3d 578, 584, 607].) "As part of the comparative 
equitable indemnity doctrine, a defendant who is sued has a right to bring in other tortfeasors who 
are allegedly responsible for plaintiff's action through a cross-complaint or by a separate complaint 
for equitable indemnification. [Citations omitted.]" (GEM Developers v. Hallcraft Homes of San Diego, 
Inc. (1989) 213 Cal.App.3d 419, 428.)  

Under these authorities, Cross-Complainant is entitled to allege an equitable indemnity cause of 
action against Valerie Mann even though she is not already named as a party in the action. 

2. Failure to State A Claim 

" 'The elements of a cause of action for [equitable] indemnity are (1) a showing of fault on the part of 
the indemnitor and (2) resulting damages to the indemnitee for which the indemnitor is … equitably 
responsible.' [Citation omitted.]" (C.W. Howe Partners Inc. v. Mooradian (2019) 43 Cal.App.5th 688, 
700.) "The right to indemnity flows from payment of a joint legal obligation on another's behalf. 
[Citations omitted.] . . . . [¶] Equitable indemnity principles govern the allocation of loss or damages 
among multiple tortfeasors whose liability for the underlying injury is joint and several. [Citations 
omitted.]  . . . . Under comparative indemnity principles, a full range of allocations is possible, from no 
indemnity to complete indemnity for the amounts paid by the indemnitee. [Citation omitted.]" 
(Expressions at Rancho Niguel Assn. v. Ahmanson Developments, Inc. (2001) 86 Cal.App.4th 1135, 
1139-1140.)  

The equitable indemnity claim incorporates the allegations of the 2AC, which include that Plaintiff 
and Valerie Mann were co-owners and joint tenants residing at the Property when the damage to the 
Mann Property occurred. (X-Compl. ¶ IV.) It alleges cross-defendants, including Valerie Mann, are 
responsible for the damages Plaintiff sustained as alleged in Plaintiff's complaint, and that Cross-
Complainant is entitled to equitable indemnity as a result. (X-Compl. ¶¶ V, VI.) The allegations of the 
Cross-Complaint's first cause of action recited above allege these elements. The Court cannot 
determine based on the pleadings alone, with the allegations of the Cross-Complaint accepted as true 
on demurrer, that Luecker has not stated facts sufficient to state a claim for equitable indemnity 
against the demurring party.  

The demurring party makes statements in her memorandum not supported by allegations of the 
Cross-Complaint or matters subject to judicial notice, specifically, that any claims which she holds for 
property damage or other relief arising out of the incident are held by or have been transferred to 
Plaintiff as the representative of the estate of the Decedent. (Memo. ISO Dem. p. 2, ll. 16-21, p. 3, ll. 
9-13.) These statements are outside the allegations of the Cross-Complaint and unsupported by any 
matter subject to judicial notice, and therefore cannot be considered by the Court in ruling on the 
demurrer. Further, even if true, the transfer or assignment of her claims would not preclude Luecker 
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from seeking equitable indemnity from the demurring party as co-owner of the Mann Property at the 
time of the incident to the extent he can show her acts or omissions caused or contributed, in whole 
or in part, to the injury to the property and therefore that she ought to be responsible for all or a 
portion of the damages recovered by Plaintiff. (X-Compl. ¶¶ IV-VI.)  

3. Uncertainty 

The Court does not find the allegations of the first cause of action to be sufficiently uncertain to 
warrant sustaining the demurrer on this ground, as any ambiguities in the allegations or basis for the 
claim can be clarified through discovery. (Lickiss v. Financial Industry Regulatory Authority, supra, 208 
Cal.App.4th at 1135; A.J. Fistes Corp. v. GDL Best Contractors, Inc., supra, 38 Cal.App.5th at 695.) 

Based upon the authorities cited above that preclude the Court from sustaining a demurrer made to a 
complaint in its entirety if any cause of action contained within the complaint states a cause of action, 
and based on Valerie Mann's failure to address, much less demonstrate, that the first cause of action 
for equitable indemnity against her is deficient on any of the grounds on which the demurrer is based, 
the demurrer to the Cross-Complaint is overruled.  

B. 5th C/A - Joinder of Valerie Mann as Involuntary Plaintiff 

The Court does not need to reach the fifth cause of action joining Valerie Mann as a necessary party 
under Code of Civil Procedure sections 382 and 389 based on Valerie Mann's demurrer to the Cross-
Complaint in its entirety and not the individual causes of action. Even if not named in the fifth cause 
of action as an involuntary plaintiff/nominal defendant in the fifth cause of action, the demurring 
party would remain a party to the Cross-Complaint as a cross-defendant for equitable indemnity in 
the first cause of action.  

Even if the Court considered the demurrer to the fifth cause of action, the primary ground she argues 
as to why she is not a necessary party, despite her status as a joint tenant and co-owner of the Mann 
Property when the alleged property damage occurred and her status as the surviving joint tenant, is 
that she has transferred or assigned her claims for property damage to the Plaintiff, as personal 
representative of the Decedent's estate. (Memo. ISO Dem. p. 2, ll. 16-21, p. 3, ll. 9-13 [arguing she 
"relinquished her claims concerning any property damage by her agreement to file a probate 
action"].) Those arguments may support her position, but they assert facts outside the Cross-
Complaint and are not supported by matters of which the Court can take judicial notice. The 
commencement of the probate for the Decedent alone, with the appointment of a personal 
representative to administer the Decedent's assets after he died intestate, including Decedent's 
claims for property damage, does not mean that Valerie Mann's personal, individual claims for 
property damage as joint tenant and co-owner of the property are being administered by the 
personal representative, even if she is a beneficiary of the estate and will receive some share of 
Decedent's recovery, and the demurring party has cited no authority that would support that 
position. The Court cannot rely on facts and statements not subject to judicial notice and outside the 
Cross-Complaint in ruling on the demurrer.  

 

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/01/2022 

 

 

 

 

    

15. 9:00 AM CASE NUMBER:  MSC21-00514 
CASE NAME:  VERONICA MARTINEZ  VS STATE OF CALIFORNIA 
 *HEARING ON MOTION IN RE:  MOTION FILED TO FOR LEAVE TO FILE SECOND AMENDED 
COMPLAINT  
FILED BY: MARTINEZ, VERONICA 
*TENTATIVE RULING:* 
 
Plaintiff’s unopposed motion for leave to file second amended Complaint is granted for the reasons 
cited in the moving papers. 
 

 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-00838 
CASE NAME:  R. LABRIE CONSTRUCTION VS MORCOS 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: R. LABRIE CONSTRUCTION 
*TENTATIVE RULING:* 
 
Vacated as moot.  Substitution of counsel was filed on August 12, 2022. Code Civ. Proc. 284(1). 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSC21-01948 
CASE NAME:  KATZ VS. ESKATON PROPERTIES 
 HEARING ON DEMURRER TO:  1ST AMENDED COMPLAINT  
FILED BY: ESKATON PROPERTIES, INC. A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
Defendants Eskaton Properties, Inc. and The Reutlinger Community (“Defendants”) bring a demurrer 

and motion to strike, both directed at the first amended complaint (“1AC”). The demurrer contends 

that both the first cause of action, for elder neglect, and the second cause of action, for wrongful 

death, are deficient because they (i) fail to state facts sufficient to constitute a cause of action under 

section 425.10(e) of the Code of Civil Procedure (“CCP”) and (ii) are uncertain under section 425.10(f) 

of the CCP. Plaintiffs Alexander Katz (“Alexander”) and Julia Mirman (“Mirman” (collectively, 

“Plaintiffs”) oppose. (The Court notes here that the decedent and Alexander share the surname Katz. 

Accordingly, for the sake of clarity, the Court refers to them herein by their given names; no 

disrespect is intended.) 

 

Applicable Legal Standards 

 
It is well settled that a demurrer admits all properly pleaded material facts, but not legal or factual 
conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 865.) The 
Court also may consider matters of which the Court may take judicial notice. (Blank v. Kirwan (1985) 
39 Cal.3d 311, 318.) If those facts support a cause of action under any valid theory, the complaint 
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survives the demurrer. (Tran v. Farmers Group, Inc. (2002) 104 Cal.App.4th 1202, 1211.) In 
determining whether the complaint states a claim for relief, the Court gives “the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context.” (Evans v. City of 
Berkeley (2006) 38 Cal.4th 1, 6.)  

Relevant here, statutory causes of action must be pled with particularity. The particularity 

requirement means that “[g]enerally, ‘[w]he[n] a party relies for recovery upon a purely statutory 

liability it is indispensable that he plead facts demonstrating his right to recover under the statute. 

The complaint must plead every fact which is essential to the cause of action under the statute.’” 

(Baskin v. Hughes Realty, Inc. (2018) 25 Cal.App.5th 184, 207; internal citation omitted.) “Facts in 

support of each of the requirements of a statute upon which a cause of action is based must be 

specifically pled.” (Fischer v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 604.) Despite 

the rules of liberal construction normally applicable to the Court’s consideration of a demurrer, 

merely parroting the relevant statute without alleging specific facts is not sufficient to state a cause of 

action. (Hawkins v. TACA International Airlines, S.A. (2014) 223 Cal.App.4th 466, 478-479.) 

 

Relevant Factual Allegations 

 

The following factual summary is taken from the 1AC. As the Court must in ruling on a demurrer, the 

Court has assumed that the factual allegations in the 1AC are true.  

 

The decedent Marat Katz (“Marat”) was a resident at the Reutlinger Community (“TRC”) from March 

27, 2020 through September 15, 2020. (1AC ¶ 5.) TRC is a licensed Residential Care Facility for the 

Elderly as defined in Health and Safety Code (“HSC”) section 1564 et seq. (1AC ¶ 4.) TRC is jointly 

owned, operated, managed, and/or maintained by defendant Eskaton Properties, Inc., The Reutlinger 

Community, and the Doe Defendants. (Id. ¶ 4.) 

 

Prior to moving into TRC, Marat had “around the clock care givers to support him,” because he had 

suffered a traumatic brain injury as a result of a car accident in 2017. (1AC ¶ 12.) The traumatic brain 

injury had caused Marat to develop dementia. (Id.) Plaintiff Alexander Katz became concerned about 

the COVID-19 pandemic, and decided to “move Marat … into an assisted living facility with high 

standards, to keep [Marat] safe from COVID-19 infection.” (Id. ¶ 13.) 

 

Plaintiff Alexander Katz decided to admit Marat to TRC “in a section of the facility that was supposed 

to provide specialized care to someone like Marat who suffered from dementia.” (1AC ¶ 15.) 

Defendants were aware that Marat was depending on them to protect him from health and safety 

hazards including falling and contracting COVID-19. (Id. ¶ 16.) Defendants also knew that Marat 

would need “substantial care and attention … including assistance with his activities of daily living, 

[and] infection prevention.” (Id. ¶ 17.)  At and after Marat’s admission to TRC, “there was insufficient 

staff on duty there, in both number and competency, to meet Marat’s needs … Defendants employed 

unqualified and undertrained staff.” (Id. ¶ 18.) Because TRC was understaffed, Defendants never 

formulated or implemented a written services plan for Marat. (Id. ¶ 19.) After admission, Marat 
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immediately became “agitated and combative with staff.” (Id. ¶ 20.) TRC’s “first approach” in 

response was to “seek an order from a doctor for ‘chemical restraints’ to sedate and control Marat’s 

behavior.” (Id. ¶ 21.) 

 

TRC asked the “house doctor, Narenda Malani … to order an antipsychotic medication, Seroqel, to be 

given to Marat every day, to control his combative behavior.” (1AC ¶ 22.) Seroquel is “not intended or 

approved for use in patients with dementia.” (Id. ¶ 23.) The FDA issued “its most dire warning … that 

Seroquel … should not be used in elderly dementia patients.” (Id.) Dr. Malani wrote an order for 

Seroquel at TRC’s request, but later rescinded that order after Alexander informed TRC that Marat’s 

doctor had discontinued Seroquel when it caused Marat to become dizzy and fall. This was never 

communicated to Dr. Malani. (Id. ¶ 24.) Marat again became combative in May 2020, and again TRC 

sought an order from Dr. Malani for Seroquel, because they were incompetent to deal with his 

combative behavior other than to use “chemical restraints.” (Id. ¶¶ 26-27.) Marat’s sister, Zina, 

authorized the use of sedation “only on those occasions of acute lack of control.” (Id. ¶ 27.) Instead, 

Marat was “prescribed a daily dose of Seroquel 25 mg.” (Id.) 

 

Within hours of getting the first dose of Seroquel, Marat had his first fall at TRC. He was found on the 

bathroom floor, “with a slight dent on the side of his head.” (Id. ¶ 28.) The Seroquel did not reduce 

Marat’s aggressive or agitated behavior; despite this, TRC asked Dr. Malani to increase the dose. (Id.) 

On May 28, 2020, the dose was doubled, and three days later, Marat was injured in another fall. (Id.) 

 

In June 2020, TRC held its first care conference with Marat’s family to discuss the issue of Marat’s 

combative behavior. (1AC ¶ 29.) Alexander reiterated his concerns about Seroquel, and when those 

concerns were finally relayed to Dr. Malani, the Seroquel was discontinued the next day. (Id. ¶ 29.) 

 

The very next day after that, June 17, 2020, TRC called another doctor, Dr. Haramandeep Singh to 

“ask him for an order of drugs to deal with Marat’s combative behavior.” (1AC ¶ 30.) Without seeing 

Marat, and without reviewing Marat’s medical records, Dr. Singh prescribed Depakote, a powerful 

anti-seizure medication. Depakote does not modify behavior, and also causes dizziness. (Id.) 

 

On June 18, 2020, Marat fell again, due to being dizzy from the Depakote. (1AC ¶ 31.) TRC asked Dr. 

Singh to increase the amount of the Depakote, despite its not being beneficial, but in fact, harmful. 

(Id.) 

 

On August 18, 2020, Marat fell again. (1AC ¶ 32.) He was taken by ambulance to the emergency 

room, where he was diagnosed with a subdural hematoma and a urinary tract infection. (Id.) 

 

During Marat’s residency at TRC, TRC employees providing care were required to wear protective 

equipment to reduce their risk of transmitting COVID-19 to those in their care. (1AC ¶ 33.) However, 

“these and other required COVID infection protocols were not enforced, and in fact, were flaunted by 

the staff taking care of residents, including by Marat’s care givers in the memory care unit.” (Id.) 
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Defendants’ managing agents were aware of this conduct, but took “no appropriate remedial action 

to stop these violations of COVID-19 safety protocols.” (Id.) 

 

The violations were “confirmed” by the “California Department of Community Care licensing,” which 

found that TRC “had violated licensing regulations” by allowing Marat’s caregivers to not “wear 

personal protective equipment while caring for him.” (1AC ¶ 34.) Marat contracted COVID-19 on or 

about August 22, 2022, as a result of TRC’s “negligent and/or reckless failure to implement COVID 

safety protocols.” (Id. ¶ 35.) He was found non-responsive in his room, and ultimately admitted to the 

ICU. (Id.) He died on September 15, 2022 from hypoxic respiratory failure due to COVID-19. (Id.) 

 

Summarizing, then, Defendants’ conduct amounts to the following: 

 

1. Failing to have adequate staff—either in numbers or competence—to deal with Marat’s specific 

needs; indeed, each of the alleged falls was unobserved allegedly due to insufficient staffing; 

 

2. Failing to formulate or implement a written care plan for Marat; 

 

3. Dealing with Marat’s agitated and combative behavior by resorting almost exclusively to “chemical 

restraints,” despite FDA warnings against doing so, and despite warnings from the family that the 

particular drugs being proposed had been tried and had resulted in negative outcomes; 

 

4. Failing to pass along to Marat’s physician (Dr. Malani) the information provided by Alexander—

namely, that Marat previously had taken Seroquel with negative outcomes; 

 

5. Failing to comply with COVID-19 safety protocols to reduce the risk of infecting Marat with COVID-

19, which led to Marat contracting COVID-19 and ultimately dying of COVID-19. 

 

The question presented, then, is whether this conduct, if proven by clear and convincing evidence, is 

sufficient to state a claim for elder abuse. 

 

Analysis 

 

Elder abuse based upon neglect is a “failure of those responsible for attending to the basic needs and 

comforts of elderly or dependent adults, regardless of their professional standing, to carry out their 

custodial obligations.” (Covenant Care, Inc. v. Super. Ct. (2004) 32 Cal.4th 771, 783; citations omitted.) 

In Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, the Fourth District 

explained: 

The plaintiff must allege (and ultimately prove by clear and convincing evidence) facts 

establishing that the defendant (1) had responsibility for meeting the basic needs of 

the elder or dependent adult, such as nutrition, hydration, hygiene or medical care; 
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(2) knew of conditions that made the elder or dependent unable to provide for his or 

her own basic needs; and (3) denied or withheld goods or services necessary to meet 

the elder or dependent adult’s basic needs, either with knowledge that injury was 

substantially certain to befall the elder or dependent adult (if the plaintiff alleges 

oppression, fraud or malice) or with conscious disregard of the high probability of 

such injury (if the plaintiff alleges recklessness). 

(Id. at pp. 406-407; internal citations omitted.) 
 
In this context, recklessness is “a subjective state of culpability greater than simple negligence.” 
(Delaney v. Baker (1999) 20 Cal.4th 23, 31.) Our Supreme Court approved conceiving of recklessness 
in this context as “a deliberate disregard of the high degree of probability that an injury will occur.” 
(Id.) Put another way, “unlike negligence,” recklessness “involves more than inadvertence, 
incompetence, unskillfulness, or a failure to take precautions, but rather rises to the level of a 
conscious choice of a course of action with knowledge of the serious danger to others involved in it.” 
(Id. at pp. 31-32; internal citations omitted.) 
 
Chemical Restraints 
 
The allegations relating to so-called “chemical restraints” are of a different nature, however. The 
Court must accept as true all of the factual allegations in the 1AC, and must assume that Plaintiffs will 
be able to prove all of them by clear and convincing evidence. (Fenimore, supra,  245 Cal.App.4th at p. 
1349.) The 1AC alleges that Defendants were given critical information about Marat’s history with 
Seroquel, and his negative experience with Seroquel, and that Defendants withheld that information 
from Dr. Malani. After this information was passed along to Dr. Malani, the administration of 
Seroquel was halted. The Court considers that a “trier of fact should decide whether [this conduct] 
amounts to recklessness.” (Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 
1339, 1349.) 
 
COVID-19 
 
The demurrer’s position seems to be that because the alleged exposure to COVID was an isolated 
incident, it cannot support an elder abuse cause of action. But this misses the point. Obviously, with 
respect to a single bout of COVID-19, or any disease, a person is only infected once—the infection 
event is, by definition, a single, isolated event. But the clear inference from reading the 1AC as a 
whole is that Defendants had a pattern and practice of not complying with COVID-19 safety protocols, 
which substantially increased the risk of infection, and ultimately caused both infection and death. 
Again, the Court must assume that Plaintiffs can prove the matters alleged in the 1AC by clear and 
convincing evidence. The Court finds it inappropriate to say, at the demurrer stage and as a matter of 
law, that a trier of fact could not find that a systematic failure to follow and/or enforce COVID-19 
safety protocols does not amount to recklessness; the Court finds that a trier of fact could find that 
ignoring COVID-19 safety protocols is “a conscious choice of a course of action with knowledge of the 
serious danger to others involved in it.” (Delaney, supra, 20 Cal.4th at pp. 31-32.) 
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Conclusion and Order 
 
The 1AC alleges facts that a trier of fact could conclude amount to recklessness. There are 
particularized facts concerning Defendants’ withholding from Marat’s physician information given to 
them by Alexander. There are particularized facts concerning Defendants’ failure to comply with 
relevant COVID-19 safety protocols. The Court notes here that at this stage of the litigation, the 
absolute particulars of these matters likely are more within the knowledge of Defendants rather than 
Plaintiffs. Accordingly, the particularity requirement is relaxed somewhat. (See Tarmann v. State Farm 
Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.) 
 
The demurrer is overruled. Defendants shall serve and file an answer to the 1AC on or before 
September 16, 2022. 
 

 

  

    

18. 9:00 AM CASE NUMBER:  MSC21-01948 
CASE NAME:  KATZ VS. ESKATON PROPERTIES 
 MOTION TO STRIKE  PLAINTIFFS 1ST AMENDED COMPLAINT  
FILED BY: ESKATON PROPERTIES, INC. A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
Given the Court’s ruling on the demurrer discussed above, detailed analysis of the motion to strike is 
unnecessary. (Carter, supra, 198 Cal.App.4th at p. 405 [in order to obtain the Act’s heightened 
remedies, a plaintiff must allege conduct essentially equivalent to conduct that would support 
recovery of punitive damages].) It is denied, as an elder abuse cause of action clearly supports a 
prayer for punitive damages. Ratification is adequately alleged. (1AC ¶ 33.) 
 
With respect to the allegations that are purportedly irrelevant, the Court likewise denies the motion 
to strike, but this ruling is without prejudice. The Court cannot conclude at this stage that those 
allegations will have no relevance to this litigation. However, there may come a time, closer to trial, 
when it is apparent that those allegations are not relevant. At that time, an appropriate motion in 
limine, limiting instruction, or other step(s) may be warranted. The Court reserves further 
consideration of this issue until a later time. 
 

 

  

    

19. 9:00 AM CASE NUMBER:  MSN16-1356 
CASE NAME:  CLAYTON VALLEY VS MT. DIABLO 
 *HEARING ON MOTION IN RE:  ATTORNEY'S FEES  
FILED BY:  
*TENTATIVE RULING:* 
 
Continued to October 6, 2022 at 9:00 a.m. pursuant to stipulation of the parties. 
 

 

  


